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The Applicant anticipates that this Application can be completed with one additional
motion for date and directions and one hearing lasting up to four days, depending on
what issues, if any, may arise between the heirs at law of Joseph Fogarty.

The Applicant anticipates that the parties can appear for a second motion for date and
directions by December, 2014 and be ready for a hearing by January 2014, subject to
any issues which may arise as a result of the notification of the heirs at law of Joseph
Fogarty.

I am not aware of any other information that could significantly affect the estimate of time
needed to prepare for the hearing or the length of the hearing itself.

Background to this Application: The Black Point Development
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A developer is currently working on the development in preparation for the operation of a
quarry and aggregate manufacturing facility at Black Point, Guysborough County on the
tide head of a deep water port (the “Black Point Development”).

Black Point Development is of enormous importance to the MODG in terms of the
employment it will create both directly and indirectly during the construction and
operation of the undertaking as well as the property tax and royalty revenue it will
generate.

This area of Guysborough has suffered significant levels of unemployment and loss of
population through out-migration in recent years.

The dissolution of the nearby Town of Canso is a symptom of this economic malaise.

The Black Point Development is a major component of the economic strategy of the
MODG.

Two pairs of two properties are required for the Black Point Development but were held
in private ownership.

One pair of properties consists of two lots originally granted to Joseph Fogarty (the
“Fogarty Properties”). The other pair of properties consists of two lots originally granted
to Peter Lukeman (the “Lukeman Properties”).

Each pair of properties consists of one original Crown grant that has since been bisected
by an abandoned public highway. None of these four lots had been recently occupied or
conveyed. :

It appears that all the heirs of Peter James Lukeman have signed off their interest in the
Lukeman Properties.

In the case of the Fogarty Properties, proponents of the Black Point Development were
unable to make contact with all potential interest holders in the land.

To promote the certainty of title necessary to support the investment required for the
Black Point Development, the MODG elected to expropriate both Fogarty and Lukeman
lands. It released them to the proponents of the Black Point Development.
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Further evidence for the Assistance of the Court in determining issues of service
pursuant to s. 17(1) of the Expropriation Act
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On or about November 1, 2013, | wrote to the Respondent, James P. Fogarty requesting
his assistance in locating the heirs at law to the Fogarty Properties. A true copy of this
correspondence is attached hereto as Exhibit “A”.

To date, | have not received any response from Mr. Fogarty identifying the heirs at law of
Joseph Fogarty.

On or about August 21, 2014, | received an email message from Frank Fogarty, wherein
he identified himself as an heir. A true copy of this correspondence is attached hereto
as Exhibit “B”.

The expropriation of the Fogarty Properties was the subject of a lengthy article in the
Chronicle Herald, a true copy of this article is attached hereto as Exhibit “C”.

In response to the article in Exhibit “C”, the MODG ran a press release in the Chronicle
Herald on June 26, 2014. A true copy of the text of this press release is attached as
Exhibit “D”.

A second press release was subsequently issued in two local papers, the Guysborough
Journal and The Reporter. A true copy of these press releases is attached as Exhibit
“E”‘

I am aware of several social media sites with respect to this project, and it is my
understanding that these sites are operated in part by, or to promote the views of,
members of the Fogarty family who may have an interest in the Fogarty Properties as
heirs at law of Joseph Fogarty. These sites are:

(a) Save Fogarty’'s Cove — FaceBook. An excerpt of the materials from this website

are attached as Exhibit “F”.

(b) Black Point Quarry Project — FaceBook. An excerpt of the materials from this
website are attached as Exhibit “G”.

(9] @BlackPtQuarry - Twitter. An excerpt of the materials from this website are
attached as Exhibit “H”.

(d) Black Point Quarry Project — Website. A true copy of the materials from this
website are attached as Exhibit “I”.
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Chief Administrative Officer

November 1, 2013

James P. Fogarty

9 Donovan Crescent
Dominion, NS

B1J 1C5

Dear Mr. Fogarty:
Re: Lands of the Estate of Joseph Fogarty, PID’s 35044066 and 35214014

| write further to the representations that you made to Council for the Municipality of the
District of Guysborough on October 10, 2013.

As the resolution expropriating the land has passed, we will be moving forward with the
expropriation. As part of this process, we will be bringing a motion before the court to
clarify the state of the title to the land, prior to dealing with the issue of compensation.
We would appreciate your cooperation in identifying all of the heirs that may have an

interest in the property.

Qur Deputy CAO Gary Cleary and our Development Officer Deborah Torrey will be in
touch with you to discuss this. Alternatively you may reach them at 533-3705.

ours truly,
rry Carrgll,
Chief Administrative Officer
c Gary Cleary

Deborah Torrey
Robert G. Grant

33 Pleasant Streéit, PO Box 79, Guysborough, Nova Scotia, Canada BOH ING
tel: 902.533.3705/3508 fax: 902.533.2749 wwwmodg.ca







Redacted

From: Frank Fogarty <FFogarty@ittelecom.com>
Date: August 21, 2014 at 11:41:21 AM ADT

To: <bcarroll@modg.ca>

Subject: Copy of Appraisal PID 35044056

Mr. Carroll;
I would like to request, as an heir, a copy of any appraisal carried out for the Municipality of

the District of Guysborough on the above-noted property in preparation for the expropriation or
otherwise. Please forward this to me at the following address:

Frank Fogarty
512 Parkland Dr.
Unit 418

Halifax, NS.

B3S 1IN1




Or, alternatively, a scan of the complete document to me in an E-Mail would suffice. Thank
you.

Frank Fogarty CPA, CMA
Depot Manager

Vessel Agent
Commissioner of the
Supreme Court of NS

IT International Telecom Canada Inc.
3481 North Marginal Rd.,
Halifax, NS

Canada B3K 5M8

+1 902 222-3570

+1 902 422-5594 x222
+1 902 425-0225
ffogarty@ittelecom.com
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1SO 9001, 1SO 14001, OHSAS 18001 Certified
www.ittelecom.com
















Barry Carroll, chief administrative officer for the Municipality of the District of Guysborough, said

nothing was done incorrectly regarding the expropriation, but he wouldn’t reveal how it came to

be.

“We follow all steps as detailed in the act,” Carroll said in a recent interview, referring to the

provincial Expropriation Act.
“There’s a process in place and we followed it.”
Jim Fogarty was the only heir officials could find, said Carroll.

“We were aware of one heir to the property because that person had been paying taxes to the

municipality. We had sent two correspondences to him.”
One message was the invitation to speak at the council meeting, he said.
“Council took his comments into consideration.”

No one should be surprised about the venture, said Carroll, noting the area was zoned heavy

industrial in 2007.
“This has been on the radar for a long, long time.”

Municipal records show the regional development authority, with the Natural Resources

Department, decided in 2006 that the land had potential for development.

Six months before the Fogartys lost their land, an amended spring 2013 municipal planning

strategy report stated officials were on the hunt for properties held “for generations” that hadn’t

been developed.

The land in question has been listed for years as being held by the estate of Joseph Fogarty.

“The municipality needs to take advantage of its legislative authority to purchase land for

subdivision and sale,” the report said.
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Morien chairman Peter Akerley recently told The Chronicle Herald that he had worked on the
project for more than seven years, and documents show Premier Stephen McNeil and Lloyd

Hines, the MLA for the area, met with Morien in February to discuss the project.

There's a process in place and we followed it.
- Barry Carroll, CAO, Municipality of the District of Guysborough

A joint Morien-municipal core drilling program was done in 2007-08, and Guysborough swapped

some land it owned for neighbouring Crown property. Morien purchased another family’s

property nearby, with the adjacent Fogarty land the only location standing in the way.

Documents filed to the Canadian Environmental Assessment Agency from a company hired by

Morien said meetings with municipal officials began in 2008 and have continued.

But the Fogartys, who don't live in Guysborough and use the land for recreation, maintain they

weren'’t notified about any such plans.

“Why didn’t they call one of us?” said Brian, a sixth-generation Fogarty, who, with his brother,

Frank, only recently leamed about the rezoning.

“It's been seven years it's been going on, and no one (in the family) knew anything about it,”

said Frank, who lives in Halifax.

During an initial meeting about rezoning, some residents voiced worries regarding tourism.

Municipal records note that but add that another session drew no detractors.

By law, the family can’t fight the expropriation because Nova Scotia’s Expropriation Act doesn'’t

allow for appeals.

Carroll said Guysborough was acting for the public good, as required by the act.




“The municipality takes its role ... very seriously and weighs the pros and cons of every decision

it makes, and that’s what it did in this case.”

ECONOMIC BOOST

John Budreski, Morien president and CEO, said everything was done correctly by the

municipality.

He said the project will inject $10 million to $20 million into the economy annually, along with up

to 150 jobs, depending on the season. The facility expects to take 3.5 million tonnes or more

from the quarry annually.

The Fogartys have gone to the Canadian Environmental Assessment Agency, arguing the
operation will destroy the offshore fishery, wetlands, flora and fauna. They have contacted local
fishermen, First Nations groups, the Sierra Club and the Ecology Action Centre in Halifax.

They've also alerted the provincial ombudsman.

“The only thing left to do is register our disapproval of the quarry on environmental grounds,”

said Frank Fogarty.

The family is also keeping its legal options open as members research the process behind the

expropriation, Brian Fogarty said.

Acting ombudsman Christine Delisle-Brennan confirmed there is a file open on the case, saying
her office is investigating whether appropriate steps were taken by authorities during the

expropriation process.

The Fogartys also said there are home foundations and graves on the site, as family ancestors

lived there for decades after first settling and built a church.







DEVELOPMENT VS. ENVIRONMENT

Aecom, an engineering firm hired by Morien, told the agency in a February report that the plant
— expected to run 16 hours a day, seven days a week for nine months of the year during peak
production — will affect the environment. (An adjacent marine shipping terminal will run 24

hours daily, seven days a week, said Aecom.)

"Construction of the marine terminal is anticipated to result in the destruction of marine fish

habitat,” the consultants wrote.

“Harm to or death to fish may occur during operation from collisions or other interactions with

vessels, accidental aggregate spillage, or other accidents or malfunctions (e.g. fuel spills).”

Whales, turtles and seals might also be adversely affected, and pollution and noise might also

harm migratory bird patterns and harlequin ducks, which are a protected species, they said.

The Guysborough County Inshore Fishermen’s Association has asked the agency for a full
environmental review, saying there are 72 “multi-species” licence holders in the area, not just

four lobster fishermen, as the Morien report stated.

“These fisheries could be impacted from poor water quality, gear silting, noise and increase of

ship traffic from tugs, pilot or container vessels.”

While the association supports economic growth, it shouldn’t come at the cost of the fishery,

president Eugene O’Leary said.

“These are real, sustainable, existing jobs that should be protected first and foremost from

detrimental impact.”

Budreski said everything would be done to ensure the environment is looked after.

“We will build a plan with experts and industry and experts from government to minimize the

impacts,” he said in an interview.
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“It's a good project, it's a clean project,” said Budreski, who walked the site with agency officials

last Wednesday.
Quarry developers expect full environmental approvals by September.

It's not clear if approvals will come by fall. The agency is conducting an environmental

assessment, a spokeswoman said. There have been two rounds of public commenting to date,

said Sofie McCoy-Astell.

Morien must now return with a report, she said. After that, the public may again make

comments. In total, there are four rounds of commenting, McCoy-Astell said.
. Dozens of submissions came in during the first two rounds this spring.

Morien officials said the majority of submissions in the first round — about 100 —supported the

project. Up to 60 people or groups didn’t.

I’'m furious. It’s a veritable Eden.
- June Jarvis, Stan Rogers's aunt

Quarry proponents include Hines, Warden Vernon Pitts, the Guysborough council and a lawyer
who has done work for the county. The Mining Association of Nova Scotia, the Strait-area
campus of the Nova Scotia Community College, the Guysborough County Community Business

Development Corp. and the nearby Melford International Terminal also back the project. Others

supporters include area companies.

The prospect of jobs in a cash-strapped area where more people leave than stay is the

motivation.

“The (municipality), like many rural communities in Nova Scotia, has experienced a gradual

decline,” Pitts said in his letter of support.
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“The proposed Black Point operation offers the potential to mitigate some of these impacts and
create opportunities for individuals to provide for their families.”

The majority of support messages appear to be form letters, with printed names inserted in a

provided blank space, followed by one or two identical paragraphs.

Budreski said he didn’t know any of the specifics of those letters. Morien spokesman Sean

Lewis said in an email that “the municipality co-ordinated many of the letters.”
Stan Rogers’s aunt, June Jarvis, who lives near the site, opposes the quarry.

“'m furious. It's a veritable Eden,” Jarvis said in a recent interview. “It is so beautiful and

basically untouched.”
She said the community was hoodwinked and the environment will pay.

“It happened behind all of our backs. It has been very slickly done. | think it's disgusting to

announce this as a done deal.

“They’re saying it's going to be a wonderful thing for Guysborough. Please tell me how it's going

to be a wonderful thing to have huge acreage blasted off the face of the Earth for the next 50

years.”

Jarvis calls the touted jobs numbers “hogwash,” claiming the forecast has been inflated.

Gretchen Fitzgerald, head of the Sierra Club’s Atlantic chapter, wonders about a possible

conflict because the municipality will lease the land to quarry operators.

“We need to find out what the relationship is between the company and the municipality and

what is going to be the financial gain they’re going to get,” she said in an interview.

Carroll refused to disclose how much money Guysborough, aside from property and other

taxes, would receive. The municipality has a lease option agreement with Morien/Vulcan.

“It's commercially confidential,” he said. “The terms of agreements are not made public. There's

no conflict.”
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Budreski agreed. “There is not a conflict,” he said.

The Fogartys and their supporters want the propenty declared a protected wilderness area,

something a wildlife group tried in 2000. It was voted down by councillors, including then-

warden Hines.

Newspaper accounts from 2000 quote Hines as arguing the designation would bar locals from

hunting, camping or using all-terrain vehicles there. An article said licensing for such activities

would be available even if the land was protected.

“You realize how much money’s behind this company that wants that land?” said Jim Fogarty.

“The truth of the matter is that it's always been whoever has the most money wins.”

The Fogartys wonder about the final outcome.

“After they’re done mining or developing, they walk away and leave it and the government ends

up on the hook for remediation,” said Jim Fogarty.

“Ali you got to do is look around. It happened with the Sydney Steel plant, it happened with

Devco.”
Said Jarvis: “Nothing is going to spring up around a deep, deep quarry.”

Ann Marie Rhynold, owner of the Seabreeze Campground on nearby Fox Island Main, fears

visitors won’t come.

“Stan Fest is a very big part of our business. Stan wrote his songs about here,” Rhynold said in

a recent interview.
“When blasting starts, | can’t see it being good for my business.”
Budreski said the quarry won'’t pull up stakes without remediation.

“In planning to start a quarry, you have to promise how you're going to finish a quarry. The plan

is a full-life plan, not a startup plan.”

Brian Fogarty said he had hoped his granddaughter would be an eighth-generation iand holder.










PRESS RELEASE

Re: “Blindsided — The Chronicle Herald, June 26, 2014”
GUYSBOROUGH, NOVA SCOTIA (June 26, 2014)

Recent media reports related to the Municipality of the District of Guysborough (MODG) role in the
development of the Black Point aggregate development paint a very unflattering and inaccurate portrayal

of the manner with which this file was handled.

In the coming days the MODG will communicate factual information related to our efforts to both identify

the opportunity and to solicit community input and investor interest.

The genesis of this project has been well known to residents of the MODG. Initially identified by the
Guysborough County Regional Development Authority and the Nova Scotia Department of Natural
Resources in 2006 there have been broad community consultations in the years to follow, leading up to a
land-exchange negotiated between MODG and the Province of Nova Scotia.

As a result of this land-exchange the MODG effectively owned all of the land with the exception of one
property vrepresenting less than 20 percent of the project footprint. Two properties, both having unclear
title were located within the MODG properties and had no legal access, other than by water. In each
circumstance the only means of clearing title on these estate properties was via expropriation. In fact we
were approached by a member of the Fogarty family asking the MODG to place the property up for tax

sale so that he alone could obtain clear title.

“We are very conscious and respectful of our responsibility to follow Provincial legislation and
communicate with potentially impacted land-owners and with the local community. Our recently
completed planning process provided significant opportunities for input by local residents and we have

had strong local support” said Warden Vernon Pitts.

“It is important to note that Vulcan Materials, named eight times in ten years as one of the world’s most
admired companies, were not involved in any manner in the acquisition of the properties at Black Point.
We, as a local government, representing the best interests of the community at large, have fuffilled our
responsibility to consult and facilitate development that is supported by the local community so that we
can provide opportunities for economic growth. It is in this manner that we provide the services and

amenities that are desired by our residents” said Warden Pitts.
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PRESS RELEASE

For more information contact:

Warden Vernon Pitts
MODG

Home: 902.533.3597
Mobile: 902.870.6975

Email: vpitts@modg.ca

Or

CAOQ Barry Carroll

MODG

Office: 902.533.3705 Ext 228
Mobile: 902.870.0121

Email: bcarroli@modg.ca
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